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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 

[AD>FRL  1910-3] 

Requirements  for  Preparation, 
Adoption  and  Submittal  of 
Implementation  Plans  and  Approval 
and  Promulgation  of  Implementation 
Plans 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  On  August  7. 1980  (45  FR 
52676),  EPA  promulgated  rules  for 
review  of  major  new  sources  and  major 
modifications  in  areas  where  air  quality 
does  not  meet  federal  standards 
(nonattainment  areas).  Those  rules 
deFined  “source”  in  essence  as  either  an 
entire  plant  or  an  individual  piece  of 
process  equipment  within  the  plant.  On 
March  12, 1981  (46  FR  16280),  EPA 
proposed  to  change  the  definition  of 
source  to  be  an  entire  plant  only.  That 
proposal  is  being  promulgated  as  a  final 
rule  today.  The  practical  significance  of 
this  change  will  be  to  reduce  the 
coverage  of  nonattainment  area  new 
source  review  (NSR).  The  same  change 
will  also  apply  to  the  rules  governing  the 
construction  moratorium  under  Section 
110(a)(2)(I)  of  the  Clean  Air  Act  (which 
prohibits  major  new  construction  in 
nonattainment  areas  lacking  a  State 
Implementation  Plan  (SIP)  approved  by 
EPA  under  Part  D  of  the  Act).  This 
change  will  similarly  shrink  the 
coverage  of  the  moratorium. 

EPA’s  August  7  rules  also  required 
reconstructed  facilities  to  undergo 
nonattainment  area  NSR.  As  was 
proposed  on  March  12,  EPA  is  also 
deleting  that  requirement  today.  These 
changes  will  allow  states  to  reduce  the 
regulatory  burden  of  new  source  review 
programs  without  impeding  timely 
attainment  and  maintenance  of  air 
quality  standards. 

DATES:  This  rule  is  effective  on  October 
14, 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 

Kirt  Cox,  Standards  Implementation 
Branch  (MD-15),  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park,  N.C.  27711, 919-541-5592. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Definition  of  Source 

Under  the  Clean  Air  Act,  all  major 
new  stationary  sources  and 
modifications  to  existing  major  sources 
must  obtain  a  permit  before  they  may 


construct — a  Prevention  of  Significant 
Deterioration  (PSD)  permit  if  the  source 
or  modification  locates  in  an  area  which 
is  cleaner  than  a  national  ambient  air 
quality  standard  (NAAQS),  or  a 
nonattainment  permit  if  the  source  or 
modification  locates  in  a  nonattainment 
area.  The  Act  defines  a  "stationary 
source"  as  “any  building,  structure, 
facility,  or  installation  which  emits  or 
may  emit  any  air  pollutant."  Section 
111(a)(3).  ‘ 

In  Alabama  Power  Co.  v.  Costle,  636 
F.2d  323  (D.C.  Cir.  1979),  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  held  that  EPA  has 
discretion  to  define  the  constituent 
terms  of  the  definition  of  “source”  (/.e., 
the  terms  “building,”  “structure,” 
“facility,”  and  “installation”)  so  as  to 
meet  the  purposes  of  the  various  NSR 
programs  mandated  by  the  Act.  On 
August  7, 1980,  EPA  promulgated 
amended  rules  affecting  PSD  NSR, 
nonattainment  NSR,  and  the 
construction  moratorium  to  take  into 
account  the  court’s  holding.  45  FR  52676 
(August  7  rules).  For  PSD  purposes,  EPA 
defined  “source”  in  essence  as  an  entire 
plant  (the  “plantwide”  definition).  But 
for  nonattainment  purposes,  EPA 
defined  “source”  as  both  the  entire  plant 
and  each  piece  of  process  equipment  at 
the  plant  (the  “dual”  definition).* 

The  practical  significance  of  these 
different  definitions  largely  lies  in  the 
number  of  modifications  each  definition 
would  bring  in  for  review.  EPA’s  August 
7  rules  define  a  “modification”  as  a 
significant  net  increase  in  emissions  at  a 
source.  See,  e.g.,  45  FR  52747.  Since  the 
PSD  definition  defines  “source”  in 
essence  as  a  plant,  only  net  increases 
occurring  at  the  entire  plant  need  a  PSD 
permit.  For  example,  if  a  plant  increased 
emissions  at  one  piece  of  process 
equipment,  but  reduced  emissions  by  the 
same  amount  at  another  piece  of 
process  equipment  at  the  plant,  then 
there  would  be  no  net  increase  in  * 
emissions  at  the  plant,  and  therefore  no 
modification  to  the  “source.”  But  under 
the  nonattainment  definition,  the  piece 
of  process  equipment  itself  is  a 
“source,”  which  means  that  only 
equivalent  reductions  at  that  particular 
piece  of  process  equipment  would 
enable  the  source  to  avoid  the  need  for  a 


'  Where  a  state  does  not  have  an  approved  plan 
in  place  for  cleaning  up  a  nonattainment  area,  the 
Act  imposes  a  moratorium  on  construction  trf  major 
new  sources  and  modirications  in  that 
nonattainment  area  (construction  moratorium). 

*  Formally,  for  PSD  purposes,  EPA  defined  each  of 
the  terms  “building,"  “structure,”  “facility,"  and 
“installation”  as  an  entire  plant.  However,  for 
nonattainment  purposes,  ^A  defined  “Building, 
structure,  or  facility"  as  an  entire  plant  and 
“installation"  as  a  piece  of  process  equipment. 


nonattainment  permit.  As  a  result,  the 
nonattainment  definition  affords  fewer 
opportunities  for  a  source  to  use  a 
reduction  in  emissions  to  compensate  , 
for  an  increase  at  the  source,  and 
therefore  avoid  the  need  for  a  permit. 

EPA  promulgated  a  plantwide 
definition  for  the  PSD  program  pursuant 
to  Alabama  Power.  See  636  F.2d  at  397; 

45  FR  52695,  52730,  52736  (August  7. 

1980).  But  EPA  adopted  the  more 
inclusive  dual  definition  for 
nonattainment  areas  in  order  to  most 
efiectively  use  NSR  to  aid  in  the  cleanup 
of  nonattainment  areas.  See  45  FR  52697 
(August  7, 1980).  EPA  asserted  that  a 
narrow  definition  of  source  brings  in 
more  sources  for  review,  which  will 
enable  states  to  ensure  more  reductions 
in  emissions  through  new  source 
permitting.  These  additional  reductions 
from  permitting  were  said  to  arise  from 
the  greater  applicability  of  the  provision 
in  Section  173(1)(A)  of  the  Act  (which 
was  adopted  by  most  states)  that  a  new 
source  or  modification  must  obtain 
offsetting  reductions  in  emissions  which 
are  greater  than  the  increase  from  the 
new  source  or  modification.  EPA  further 
noted  that  the  permit  requirement  also 
brings  into  play  Section  173(3)  of  the 
AcL  under  which  the  owner  of  a 
proposed  new  source  or  modification 
must  certify  that  all  other  sources 
ow'ned,  operated,  or  controlled  by  him 
are  in  copipliance  with  the  applicable 
State  Implementation  Plan.  Finally,  EPA 
felt  that  increased  applicability  of  the 
construction  moratorium  through  use  of 
a  narrow  definition  of  source  would 
serve  as  a  strong  incentive  for  states  to 
develop  plans  to  clean  up  their 
nonattainment  areas. 

However,  on  March  12, 1981,  EPA 
proposed  to  delete  the  dual  definition 
for  nonattainment  areas  and  to 
substitute  a  plantwide  definition 
identical  to  that  of  the  PSD  program.  46 
FR  16280,  EPA  stated  that  it  could,  by 
adopting  a  plantwide  definition,  reduce 
these  regulatory  burdens  and 
complexities  associated  with  NSR  and 
the  construction  moratorium  without 
interfering  with  timely  attainment  of  the 
NAAQS  in  accordance  with  the  Act.  In 
particular,  EPA  argued  that  by  bringing 
in  more  sources  for  review  or  subjecting 
them  to  the  construction  moratorium,  the 
dual  definition  was  discouraging 
replacement  of  older,  dirtier  processes 
with  new  cleaner  ones.  It  thereby  acted 
as  a  disincentive  to  new  investment  and 
modernization  and  retarded  progress 
toward  clean  air.  In  addition,  EPA  noted 
that  a  source  would  still  be  subject  to 
any  applicable  new  source  performance 
standard  (NSPS)  and  that  significant 
net  increases  at  a  plant  as  well  as 
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wholly  new  plants,  still  would  undergo 
nonattainment  review.  Third,  EPA 
stated  that  its  proposal  would  simplify 
the  regulatory  process  by  adopting  the 
same  definitions  for  PSD  and 
nonattainment  permits.  Finally,  EPA 
stated  that  even  if  a  state  adopted  a 
plantwide  definition,  it  nonetheless  had 
to  demonstrate  attainment  of  the 
NAAQS  and  reasonable  further  progress 
(RFP)  towards  attainment  by  the 
statutory  deadlines.  For  these  reasons, 
EPA  concluded  that  the  dual  definition 
was  unnecessarily  burdensome,  and  so 
should  be  deleted. 

B.  Reconstruction 

EPA’s  August  7  rules  also  required 
reconstructed  or  replacement  facilities 
to  undergo  NSR  in  nonattainment  areas 
as  if  they  were  new  sources. 

SpeciHcally,  the  rules  provided  that 
whenever  a  company  rebuilt  a  “source” 
so  that  more  than  50  percent  of  its 
capital  cost  represented  new 
investment,  that  rebuilt  source  had  to 
obtain  a  nonattainment  permit.  EPA  did 
not  adopt  a  similar  provision  for  PSD, 
because  few  if  any  whole  plants  are 
likely  to  be  rebuilt. 

On  March  12, 1981,  EPA  proposed  to 
delete  this  requirement.  EPA  stated  that 
since  it  was  proposing  to  use  a 
plantwide  definition  for  nonattainment 
areas,  and  since  few  entire  plants  are 
likely  to  be  rebuilt,  there  is  little  need 
for  review  of  reconstructions.  In 
addition,  this  change  would  further 
reduce  the  differences  between  PSD  and 
nonattainment  NSR. 

II.  Today’s  Action 

A.  Definition  of  Source 

EPA  has  decided  to  adopt  the 
plantwide  definition  of  source  and  to 
delete  the  reconstruction  requirement  as 
it  proposed  last  March.  After  evaluation 
of  the  comments  received,  EPA  has 
concluded  that  two  concerns  warrant 
this  approach  to  NSR. 

First,  today’s  action  means  that  both 
the  PSD  and  nonattainment  programs 
will  use  the  same  deHnition  of  “source.” 
This  alone  will  reduce  regulatory 
complexity.  Sources  will  no  longer  have 
to  figure  out  what  an  “installation”  is, 
which  should  lessen  any  confusion 
engendered  by  EPA’s  August  7  rules. 

Second,  and  more  important,  by 
removing  the  requirement  that  states 
adopt  a  dual  deHnition,  EPA  is  acting 
consistently  with  the  purposes  of  Part  D 
of  the  Act.  Congress  expressly  provided 
that  states  are  to  play  the  primary  role 
in  pollution  control.  Sections  101(a)(3), 
101(b).  It  also  intended  that  states  retain 
the  maximum  possible  flexibility  to 
balance  environmental  and  economic 


concerns  in  designing  plans  to  clean  up 
nonattainment  areas.  See,  e.g..  Sen.  Rep. 
95-127  at  pp.  10-11;  cf  NRDC  v.  Train. 

421  U.S.  60  (1975).  Today’s  action 
follows  this  mandate  by  allowing  states 
much  greater  flexibility  in  developing 
their  nonattainment  area  NSR  programs 
and  attainment  demonstrations.  Since 
demonstration  of  attainment  and 
maintenance  of  the  NAAQS  continues  to 
be  required,  deletion  of  the  dual 
deflnition  increases  state  flexibility 
without  interfering  with  timely 
attainment  of  the  ambient  standards, 
and  so  is  consistent  with  Part  D. 

This  rulemaking  in  no  way  affects 
either  the  current  status  of  any  EPA- 
approved  SIP  or  the  state's  duty  to 
assure  RFP  and  attaiiunent  of  the 
NAAQS  by  the  statutory  deadlines.  All 
state  plans  containing  the  dual 
definition  and  the  reconstruction 
provisions  remain  fully  valid  after  this 
rulemaking.  States  may,  however, 
choose  to  adopt  a  plantwide  definition, 
provided  that  they  submit  that  change  to 
EPA  as  a  SIP  revision. 

States  choosing  to  delete  the  dual 
definition  must  demonstrate  that  their 
plans,  as  revised,  continue  to 
demonstrate  RFP  and  attainment.  Many 
state  plans  are  based  in  part  upon  a 
projection  of  reductions  in  emissions 
obtained  through  the  state’s  NSR 
program.  This  projection  in  turn  rested 
upon  an  anticipated  number  of  permit 
applications.  Use  of  a  plantwide 
deflnition  would  mean  that  many 
sources  will  no  longer  need  a  permit. 
Unless  counterbalanced  by  other 
consequences  of  the  deletion  [e.g.,  more 
rapid  construction  of  new  clean 
emission  units),  this  may  result  in  the 
loss  of  reductions  originally  expected  by 
the  state.  In  other  instances,  where  RFP 
demonstrations  were  more  general  in 
nature,  states  relied  on  the  NSR  program 
to  assist  in  their  enforcement  efforts  and 
to  identify  additional  more  efflcient 
means  to  control  emissions.  In  either 
case,  a  state’s  RFP  demonstration, 
which  was  predicated  on  those 
assumptions  for  NSR  coverage,  might  no 
longer  apply;  and  the  state  might  have  to 
obtain  or  guarantee  those  reductions  in 
other  ways  (such  as  requiring  additional 
reductions  from  existing  sources  and 
stepping  up  enforcement  efforts).  States 
changing  from  a  dual  to  a  plantwide 
deflnition  must  therefore  reassess  their 
general  attainment  strategies  and  revise 
them  as  necessary  to  ensure  RFP  and 
attainment  by  the  statutory  deadlines. 

A  related  problem  may  arise  if  a  state 
decides  to  rescind  existing 
nonattainment  permits.  A  modification 
which  required  a  permit  under  the  dual 
deflnition  may  not  have  needed  one  had 


the  plantwide  deflnition  been  in  effect, 
and  some  states  may  choose  to  rescind 
those  permits  and  reissue  them  with 
conditions  more  favorable  to  the 
affected  sources  (such  as  deleting  the 
requirement  that  the  source  install  the 
technology  assuring  the  lowest 
achievable  emission  rate  (LAER)). 
However,  the  emissions  reductions 
required  by  that  permit  may  have  been 
included  in  the  state’s  RFP 
demonstration,  and  rescission  might 
therefore  damage  that  demonstration. 
States  should  thus  be  careful  that,  in 
designing  any  rescission  procedure,  they 
do  not  interfere  with  RFP  and 
attainment.  Any  such  rescission 
procedure  must  be  submitted  to  EPA  as 
a  SEP  revision  and  must  assure  that  each 
rescission  is  consistent  with  the  state’s 
RFP  demonstration.^ 

B.  Reconstruction 

EPA  is  also  taking  a  flnal  action  today 
to  delete  the  requirement  that 
,  reconstructed  facilities  (as  that  term  is 
defined  in  the  rules)  be  subject  to 
nonattainment  requirements.  The 
rationale  for  that  decision  is  the  one 
oflered  in  the  proposal:  Adoption  of  the 
plantwide  deflnition  means  that  the 
reconstruction  requirement  applies  only 
to  entire  plants  which  are  rebuilt.  Since 
few  if  any  such  reconstructions  are 
anticipated,  there  is  little  reason  to 
retain  this  requirement.  In  addition, 
deletion  of  the  requirement  makes  the 
PSD  and  nonattainment  rules  the  same 
in  this  respect 

As  with  the  dual  definition,  some 
state  plans  mpy  be  based  upon  emission 
reductions  obtained  fl'om  the 
reconstruction  provision.  States 
choosing  to  delete  this  requirement 
should  therefore  assess  and  adjust  their 
RFP  and  attainment  demonstrations  as 
necessary. 

III.  Response  to  Comments 

EPA  received  81  comments  in 
response  to  its  March  12  proposal,  the 
majority  of  which  favored  deletion  of 
the  dual  deflnition  and  the 
reconstruction  requirement.  The 
particular  comments,  as  well  as  EPA’s 
response,  are  discussed  below. 

A.  Modernization 

Many  commenters  who  agreed  with 
the  proposal  stated  that  it  would  be 
conducive  to  modernization  of  existing 
plants  and  so  would  enhance  economic 
efflciency.  These  commenters  also 
agreed  that  the  dual  deflnition  acted  as 
a  disincentive  to  replacement  of 

’Permit  rescissions  granted  under  an  EPA- 
approved  permit  rescission  procedure  would  not 
have  to  be  submitted  to  EPA  as  a  SIP  revision. 
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I  outmoded  dirty  facilities  with  newer 
cleaner  ones,  and  some  cited  specific 
examples  where  this  in  fact  has 
happened.  Other  commenters,  however, 
noted  that  EPA  had  cited  no  data  to 
corroborate  its  claim  that  the  dual 
deHnition  impeded  modernization,  and 
argued,  also  without  supporting  data, 
that  the  direct  cost  of  offsets  and  of  the 
installation  (pursuant  to  Section  173(2)) 
of  technology  resulting  in  LAER  was  so 
much  less  than  the  total  cost  of  a 
modiHed  plant  that  it  did  not  act  as  a 
disincentive. 

EPA  believes  that  the  examples 
provided  by  the  commenters  support  its 
statement  in  the  proposal  that  the  dual 
deHnition  impedes  legitimate  efforts  to 
modernize  existing  plants.  [See,  e.g., 
comments  of  Crown  Zellerbach;  Union 
Oil  Corporation.)  This  is  particularly 
true  in  areas  subject  to  the  construction 
moratorium,  where  plants  cannot 
modernize  a  particular  facility,  even  if 
emissions  at  the  plant  as  a  whole 
actually  decrease.  To  deny  construction 
to  candidate  modernization  projects 
which  would  cause  no  significant 
increase  in  air  pollution  at  the  plant,  and 
which  in  some  cases  would  produce  a 
net  air  quality  improvement,  may  call 
upon  such  projects  to  bear  an 
unacceptably  large  part  of  the  overall 
burden  for  cleaning  up  a  nonattainment 
area.  Accordingly,  EPA  has  concluded 
that  elimination  of  the  dual  deHnition 
requirement  will  remove  a  barrier  to 
modernization  of  the  nation’s  industrial 
base. 

A  related  issue  raised  by  some 
commenters  was  that  deletion  of  the 
dual  definition  would  actually  result  in 
more  economic  inefficiency  in  the 
nonattainment  area  as  a  whole.  The 
argument  here  rests  on  two  claims.  First, 
installation  of  technology  representing 
LAER  means  the  new  source  will  have 
lower  emissions  and  thus  need  fewer 
offsets;  sources  not  installing  LAER 
would  need  more  offsetting  reductions 
to  avoid  the  need  for  a  permit.  Deletion 
of  the  dual  defirHion  therefore  would 
mean  that  more  cost-effective  reductions 
would  be  used  up  quickly,  leaving  fewer 
reductions  available  over  the  long  term. 
This  would  make  it  more  difRcult  for 
new  sources  to  Hnd  needed  offsets  and 
so  could  actually  impede  growth  over 
time;  and  if  additional  reductions  were 
needed  to  attain  the  NAAQS,  they  could 
only  be  obtained  by  imposing  additional 
controls  on  existing  sources,  controls 
which  would  require  costly  retrofits. 
Second,  the  proposal  was  alleged  to 
favor  large  existing  sources  over  new 
sources,  because  many  existing  sources 
have  significant  amounts  of  available 
emission  reductions  that  can  be  used  to 


avoid  the  need  for  a  permit,  whereas 
new.  sources  would  always  have  to 
imdergo  nonattainment  area  NSR.  This 
means  that  existing  sources  might  use 
up  all  the  available  reductions,  and  so 
preclude  all  new  construction. 

The  concerns  raised  by  these 
commenters  are  at  this  point 
speculative,  particularly  in  view  of  the 
fact  that  the  commenters  provided  no 
data  to  support  their  claims.  In  addition, 
they  contradict  a  central  principle  of 
economic  efficiency,  under  which  the 
cheapest  and  most  cost-effective 
emission  reductions  should  be  allowed 
t6  be  used  first,  not  saved  until  some 
hypothetical  future  need  develops  while 
more  expensive  controls  are  used  first. 
More  importantly,  given  the  structure  of 
the  Act,  EPA  believes  that  the  choice  of 
whether  to  take  the  risks  these 
commenters  mention  is  one  properly 
made  by  the  states,  not  the  federal 
government  If  a  state  feels  that  the 
long-term  risks  of  the  plantwide 
definition  outweigh  its  potential  short¬ 
term  benefits,  then  that  state  may 
properly  retain  the  dual  definition.  But 
this  kind  of  decision  is  essentially  based 
on  economic  factors,  not  air  quality 
concerns,  and  so  is  appropriately  left  to 
the  states.  Cf.  Union  Electric  Co.  v.  EPA, 
427  U.S.  246  (1976). 

B.  Regulatory  Complexity 

Supporters  of  the  proposal  endorsed  it 
as  a  means  of  simplifying  the 
regulations,  thereby  reducing  some  of 
the  confusion  in  the  permit  review 
process  and  eliminating  an 
inconsistency  with  the  PSD  program. 
Other  commenters  asserted  that  the 
dual  definition  adds  only  slightly  to  the 
complexity  of  the  regulations  and  that 
anyone  who  carefully  reviews  the 
regulations  can  readily  understand  the 
way  in  which  the  definition  works. 

EPA  believes  that  elimination  of  the 
dual  definition  clearly  simplifies  what 
any  objective  observer  would  agree  is  a 
quite  complex  regulation.  First,  plants 
sometimes  must  get  a  PSD  permit  for 
one  pollutant  and  a  nonattainment 
permit  for  another  pollutant.  Using  the 
same  definition  for  PSD  and 
nonattainment  purposes  simplifies  the 
permit  process.  Second,  by  defining 
“source"  in  essence  as  an  entire  plant, 
EPA  has  eliminated  the  problem  of 
determining  what  an  “installation"  is  in 
a  given  situation. 

C.  Application  of  Control  Technology 

Many  commenters  agreed  that 
adequate  use  of  the  most  up-to-date 
control  technology  is  assured,  regardless 
of  the  applicability  of  nonattainment 
area  NSR,  because  NSPS  will  continue 
to  apply  to  many  new  or  modified 


facilities.  Other  commenters  argued, 
however,  that  there  is  no  applicable 
NSPS  for  many  categories  of  sources, 
and  that  NSPS  is  often  not  as  stringent 
as  LAER.  These  commenters  also 
claimed  that  Congress  intended  that  all 
new  sources  must  install  some  form  of 
advanced  pollution  control  technology, 
particularly  in  nonattainment  areas 
where  the.maximum  possible  emission 
reductions  must  be  obtained. 

EPA  has  embarked  upon  an  expanded 
program  of  NSPS  development.  See  40 
CFR  60.16.  This  program  will  assure  that 
most  major  emitting  source  categories  ' 
will  be  covered  by  an  NSPS. 

Accordingly,  EPA  believes  that 
eventually  the  NSPS  program  will 
ensure  that  new  and  modified  sources 
will  adequately  apply  state-of-the-art 
control  technology.  To  the  extent  that 
the  controls  imposed  are  not  as  strict  as 
LAER,  the  internal  offsets  needed  to 
“net  out"  of  NSR  will  make  up  the 
difference. 

EPA  agrees  that  in  some  cases  an 
NSPS  will  be  less  stringent  than  LAER. 
But  this  comment  is  not  wholly  relevant, 
for  while  Congress  intended  that  new  or 
modified  sources  apply  LAER,  it  left 
EPA  discretion  to  define  “source,"  As 
noted  above,  EPA  believes  that  a 
plantwide  definition  of  “source"  is 
consistent  with  the  purposes  of  the 
nonattainment  provisions  of  the  Act, 
and  so  comports  with  Congressional 
intent.  Consequently,  EPA’s  approach 
with  regard  to  application  of  control 
equipment  is  consistent  with  the  Act. 

D.  Assuring  Reasonable  Further 
Progress  and  Attainment 

Many  commenters  who  supported  the 
proposal  emphasized  that  the  states  will 
remain  subject  to  the  requirement  that 
they  demonstrate  that  each 
nonattainment  area  will  attain  the 
NAAQS  as  expeditiously  as  practicable 
and  will  show  reasonable  further 
progress  toward  attainment.  These 
commenters  thus  agreed  with  EPA  that 
use  of  a  plantwide  definition  need  not 
interfere  with  the  fundamental  purpose 
of  Part  D  of  the  Act  (relating  to 
nonattainment  areas).  Other 
commenters  challenged  EPA’s  analysis, 
arguing  that  most  RFP  analyses  and 
attainment  demonstrations  are  so 
imprecise  that  extensive  NSR  coverage 
is  essential  to  assuring  attainment  and 
RFP.  These  commenters  claimed  that 
this  imprecision  is  exacerbated  by  the 
fact  that  most  Part  D  SIPs  are  based  on 
deficient  emission  inventories. 
Therefore,  the  reviewing  authority 
cannot  say  with  confidence  that  any 
opportunities  for  emissions  reductions 
can  be  ignored.  They  added  that  this 
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also  means  that  even  “insignificant” 
increases  in  emissions  could  pose  a 
problem,  since  states  would  have 
difficulty  using  NSR  to  offset  their 
cumulative  impact.*  As  a  result,  the 
commenters  felt  it  was  crucial  to  have  a 
comprehensive  NSR  system  to  manage 
air  quality  in  nonattainment  areas  and 
assure  tight  control  of  pollution. 
Therefore,  under  these  commenters’ 
analysis,  deletion  of  the  dual  definition 
would  remove  an  essential  state  tool  for 
clean-up  of  nonattainment  areas.  In  fact, 
several  commenters  argued  that  EPA’s 
approach  as  a  whole  is  short-sighted, 
because  it  will  enable  sources  to  build 
without  any  review,  despite  the  fact  that 
such  sources  might  have  to  install 
expensive  retrofit  technology  when  the 
state  or  EPA  discovers  that  the  area  has 
not  attained  the  NAAQS. 

These  comments  miss  the  point.  As 
noted  above,  and  as  correctly  pointed 
out  by  several  commenters,  state  plans 
must  assure  RFP  and  attainment  by  the 
statutory  deadlines.  If  a  state  wishes  to 
use  a  plantwide  definition  and  run  the 
risks  identified  by  these  commenters, 
then  that  state  has  discretion  to  do  so, 
provided  that  its  choice  does  not 
interfere  with  RFP  and  attainment.  EPA 
believes  that  it  is  more  appropriate  for 
the  states  to  make  any  needed  decisions 
in  this  area,  for  it  is  the  states  that  are 
closest  to  their  own  particular  situations 
and  problems  and  so  it  is  the  states  that 
are  best  equipped  to  make  the  choices 
about  which  the  commenters  are 
concerned,  ‘ 

E.  Impact  on  State  Plans 

Some  states  asked  EPA  to  allow  them 
to  choose  the  definition  of  source  most  . 
appropriate  to  their  own  program — they 
were  concerned  that  EPA’s  proposal 
would  keep  them  from  continuing  to  use 
a  narrower  definition.  Other  states 
pointed  out  that  they  may  have  no 
choice  but  to  use  a  plantwide  definition 
if  EPA  were  to  promulgate  one,  for  these 
states  have  laws  which  prohibit  them 
fi'om  developing  SIPs  which  are  more 
stringent  than  what  EPA’s  rules  would 
require.  Finally,  one  commenter  was 
concerned  that  a  plantwide  definition 
would  jeopardize  existing  NSR  rules 
which  require  permits  for  all  changes  at 
a  plant,  regardless  of  whether  these 
changes  would  increase  emissions  at  the 


*One  commenter  erroneously  claimed  that  EPA'a 
rules  enabled  sources  to  increase  emissions  up  to 
100  tons  per  year  (tpy)  without  having  to  undergo 
review.  In  fact,  EPA  has  defined  as  “insignificant” 
(/.e.  as  below  the  level  requiring  review]  emission 
increases  which  generally  range  from  25  tpy  to  40 
■tpy,  depending  on  the  pollutant  in  question.  See  e.g., 
45  FR  52747  (August  7, 1980). 

‘In  any  event,  the  commenters  can  raise  these 
concerns  at  the  state  level  during  state  proceedings 
on  whether  to  adopt  a  plantwide  definition. 


entire  plant.  These  rules  were  claimed  to 
be  necessary  to  keep  track  of  the 
activities  at  different  sources  in  the  state 
and  to  monitor  RFP. 

By  this  rulemaking,  EPA  does  not 
intend  to  require  any  state  to  change  its 
NSR  rules.  Similarly,  nothing  in  today’s 
promulgation  is  meant  to  forbid  states 
from  requiring  permits  for  all  changes  at 
a  plant.  Finally,  to  the  extent  that  a  state 
has  laws  which  prohibit  state  rules  from 
being  more  stringent  than  federal 
regulations,  EPA  recognizes  that  this 
may  be  a  problem.  States  may  as  a 
result  have  to  change  either  their  rules 
or  their  laws. 

F.  Construction  Moratorium 

Some  commenters  argues  that 
elimination  of  the  dual  definition  for  the 
construction  moratorium  will  mean  that 
many  fewer  sources  will  be  subject  to 
the  moratorium  and  so  will  reduce  the 
incentive  for  states  lacking  Part  D  plans 
to  develop  them.  However,  this 
comment  ignores  the  fact  that  the 
primary  purpose  of  the  construction 
moratorium  is  to  preserve  ambient  air 
quality  while  the  states  are  preparing 
their  plans  for  cleaning  up 
nonattainment  areas.  A  plantwide 
definition  is  consistent  with  this 
purpose,  since  it  ensures  that  emissions 
will  not  increase  significantly  during  this 
time.^  In  any  event,  the  moratorium  will 
continue  to  fulfill  its  secondary  purpose 
as  an  incentive  to  state  action,  since 
new  sources  and  modifications  which 
result  in  a  significant  net  increase  in 
emissions  will  still  be  prohibited  from 
constructing  in  nonattainment  areas 
subject  to  the  construction  moratorium. 

G.  Use  of  Standard  Industrial 
Classification  (SIC)  Codes 

One  commenter  requested  that  EPA 
expand  the  definition  of  "source”  to 
include  a  group  of  commonly-owned 
plants  on  a  contiguous  property  or 
complex.  However,  EPA  has  already 
considered  and  rejected  this  comment. 
See  45  FR  52695  (August  7, 1980).  EPA 
had  originally  proposed  a  definition  ^ 
similar  to  that  requested  by  the 
commenter,  but  it  decided  instead  to 
adopt  the  present  system,  based  upon 
SIC  codes,  since  a  broader  definition 
would  severely  strain  the  boundaries  of 
even  the  most  elastic  of  the  four  terms 
which  define  the  term  “source,”  Le., 
"building,”  "structure,”  “facility,”  and 
“installation.”  EPA  believes  that  the 
aggregation  of  separate  contiguous 
plants  under  common  ownership  into 
one  source  would  be  inconsistent  with 


*  At  the  same  time,  the  present  moratorium 
imposes  costs  on  plants  that  want  to  modify 
internally  without  lowering  emission. 


! 
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the  common  sense  notion  of  plant.  See 
Alabama  Power,  636  F.2d  at  397-98. 

H.  Reconstruction 

Most  commenters  also  agreed  that 
EPA  should  delete  the  reconstruction 
test  for  nonattainment  NSR.  Others 
argued  that  EPA  should  retain  the  test, 
relying  basically  upon  the  same  claims 
as  those  addressed  above  for  the  dual 
definition.  For  the  reasons  laid  oyt 
above,  EPA  has  concluded  that  the 
adoption  of  a  plantwide  definition 
means  that  a  reconstruction  test  no 
longer  is  needed.* 

/.  Legal  Arguments 

Many  commenters  adduced  legal 
arguments  to  the  effect  that  EPA  lacked 
discretion  to  define  “source”  for 
nonattainment  purposes.  Some 
commenters  claimed  that  EPA  was 
legally  compelled  to  adopt  a  plantwide 
definition,  while  others  asserted  that 
EPA  must  as  a  matter  of  law  use  a  dual 
definition.  However,  in  view  of  the  lack 
of  express  statutory  language  and  the 
conflicting  Congressional  signals  found 
by  the  various  commenters  in  the 
legislative  history,  EPA  believes  that  it 
has  discretion  to  choose  a  definition  of 
“source”  best  suited  to  the 
nonattainment  program.  This  authority 
was  expressly  noted  in  Alabama  Power, 
where  the  court  held  that  “EPA  had 
descretion  to  define  (the)  statutory 
terms  (for  “source”)  reasonably  so  as  to 
carry  out  the  expressed  purposes  of  the 
Act.”  636  F.2d  at  396. 

Those  commenters  who  favored  the 
dual  definition  raised  a  variety  of  legal 
arguments.*  These  claims  will  be 
addressed  individually. 

(1)  A  dual  definition  is  required  by 
Alabama  Power  and  by  ASARCO  v. 
EPA,  578  F.2d 319  (D.C.  Cir.  1978). 

The  commenters  asserted  that  the 
Alabama  Power  and  ASARCO  cases 
held  that  where  the  purpose  of  a 
program  is  to  maintain  air  quality,  as  in 
PSD,  a  plantwide  definition  is 
appropriate;  but  where  the  purpose  is  to 
improve  air  quality,  a  much  narrower 
definition  of  “source”  must  be  used. 
Since  the  purpose  of  Part  D  of  the  Act  is 
to  clean  up  nonattainment  areas,  the 
commenters  claimed  that  EPA  must 
continue  to  use  a  dued  definition. 


'Some  commenters  urged  EPA  to  delete  the 
reconstruction  test  from  the  NSPS  rules.  That 
comment  is  not  relevant  to  this  rulemaking,  which 
addresses  only  requirements  for  new  source  review 
in  nonattainment  areas. 

'One  commenter  requested  that  EPA  insert  each 
state's  SIP  into  the  record  for  this  rulemaking.  EPA 
is  not  granting  this  request  because  the  SIPs  have 
been  incorporated  by  reference  into  the  Code  of 
Federal  Regulations  and  so  are  documents  of  public 
record. 
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The  difficulty  with  this  claim  is  that  it 
ignores  the  fact  that  states  have  the 
discretion  to  define  the  approaches  best 
suited  to  their  own  problems  and  needs, 
provided  that  those  approaches  will 
demonstrate  RFP  and  attainment.  If  a 
state  can  demonstrate  attainment 
despite  the  use  of  a  plantwide  definition 
of  source,  then  EPA  must  approve  the 
state’s  plan.  Accordingly,  use  of  a 
plantwide  deHnition  can  be  consistent 
with  the  purposes  of  Part  D. 

(2)  Use  of  a  plantwide  definition 
means  that  state  plans  will  not 
demonstrate  attainment  as 
expeditiously  as  practicable,  since 
fewer  sources  will  be  brought  in  for 
review. 

This  objection  ignores  the  basic  point 
that  this  is  a  matter  for  the  states  to 
decide:  they  are  still  subject  to  the 
statutory  requirements,  but  EPA 
<  believes  that  they  may  use  a  plantwide 
definition  if  that  wil  not  interfere  with 
their  demonstration  of  attainment. 

(3)  The  legislative  history  of  the  Act 
requires  that  as  many  changes  at  a 
“source”  as  possible  be  brought  in  for 
NSR. 

This  begs  the  question,  for  the 
legislative  history  and,  more 
importantly,  the  statute,  speak  of 
“sources,”  and  EPA  has  descretion  to 
define  what  that  term  means  for  the 
purposes  of  the  nonattainment  program. 

(4)  The  definitions  of  “source"  used  in 
the  Act  themselves  mandate  a  dual 
definition. 

The  commenters  noted  that  the  PSD 
definitional  structure  uses  only  the  term 
“facility,”  while  NSPS  and 
nonattainment  structures  use  both 
“source”  and  “facility.”  This  difference 
was  a  point  on  which  Alabama  Power 
relied  to  distinguish  ASARCO. 
Accordingly,  the  commenters  claim  that 
since  ASARCO  applied  to  NSPS  and 
since  the  terms  are  defined  identically 
for  NSPS  and  Part  D  (see  Section 
111(a)(3)  and  172(b)(6)),  EPA  must  for 
Part  D  use  at  least  the  narrow  definition 
contained  in  the  NSPS  rules. 

While  it  is  true  that  the  court  in 
Alabama  Power  used  the  different 
definitional  structures  of  NSPS  and  PSD 
to  distinguish  ASARCO.  the  critical 
element  of  the  court's  opinion  rests  on 
the  fact  that  EPA  may  define  the  term 
“source”  so  as  to  best  meet  the  purposes 
of  a  particular  program.  See  636  F.2d  at 
391-98.  As  discussed  above,  EPA 
believes  that  a  plantwide  definition  is 
consistent  with  the  purposes  of  Part  D. 
Consequently,  EPA  may  define  the 
constituent  terms  of  “source”  differently 
for  NSPS  and  Part  D. 

(5)  Congress  ratified  the  dual 
definition. 


The  commenters  argue  that  in  Section 
302(j),  Congress  used  the  terms  “source” 
and  “facility”  in  defining  the  unit  to 
which  NSR  applies,  and  it  must  have 
known  that  ^A  at  that  time  defined 
“facility”  quite  narrowly  in  terms  of 
particular  pieces  of  process  equipment. 
Congress  adopted  the  entire  Offset 
Ruling  in  1977,  and  therefore  ratified  the 
Ruling’s  use  of  a  dual  definition. 

The  difficulty  with  this  argument  is 
that  Congress  used  “facility”  in  defining 
the  unit  to  which  PSD  review  applies. 
Section  165(a),  yet  in  Alabama  Power, 
the  court  held  that  EPA  had  discretion  to 
interpret  this  term  to  mean  in  essence  an 
entire  plant.  See  636  F.2d  at  397. 
Moreover,  Congress  provided  in  Section 
129(a)(1)  of  the  Clean  Air  Act  x, 
Amendments  of  1977  that  EPA  could 
modify  the  Offset  Ruling  “by  rule.”  It 
therefore  contemplated  that  EPA  could 
make  the  kind  of  change  to  the  Ruling 
being  made  today. 

(6)  Congress’ definition  ofLAER 
implies  that  it  chose  the  dual  definition. 

The  commenters  claim  that  LAER  is 
supposed  to  be  applied  to  a  “source,” 
Sections  171(3),  173(2),  yet  LAER 
actually  is  applied  to  pieces  of  process 
equipment.  In  addition,  the  LA]^ 
definition  references  any  applicable 
NSPS,  and  NSPS  applies  to  pieces  of 
process  equipment.  From  this,  the 
commenters  infer  that  Congress 
intended  “source”  to  be  defined  at  least 
as  a  piece  of  process  equipment. 

This  argument  was  implicitly  rejected 
by  Alabama  Power.  The  PSD  program 
requires  that  “sources”  install  the  Best 
Available  Control  Technology  (BACT). 
BACT  is  also  applied  to  pieces  of 
process  equipment,  and  it  also  refers  to 
any  applicable  NSPS.  Yet  Alabama 
Power  authorized  EPA  to  define 
“source”  as  in  essence  plant  for  PSD 
purposes.  Consequently,  the  use  of  the 
term  “source”  in  the  definition  of  LAER 
does  not  necessarily  mean  that  “source” 
must  be  defined  narrowly  for 
nonattainment  purposes. 

(7)  EPA ’s  proposal  treats 
reconstructions  as  modifications,  yet 
the  Act  requires  that  they  be  treated  as 
new  sources. 

The  commenters  assert  that  Section 
173  uses  the  phrase  “by  the  time  the 
source  is  to  commence  operation,” 
which  means  Congress  was  referring 
only  to  new  sources.  Moreover,  they 
argue  that  when  a  facility  is  replaced  or 
rebuilt,  it  is  first  shut  down,  which 
means  that  there  is  no  “source”  to 
modify.  As  a  result,  reconstruction  must 
obtain  a  NSR  permit  as  new  source,  not 
modifications. 

The  language  to  which  the 
commenters  refer  applies  to  both  new 
sources  and  modifications,  not  solely  to 


new  sources  as  the  commenters  suggest. 
See  Sections  172(b)(6),  173(1)(A).  Any 
other  reading  of  Section  173  would  read 
all  modifications  out  of  the  Act,  which 
clearly  is  contrary  to  the  statute.  In 
addition,  this  argument  begs  the 
question,  for  it  assumes  that  the 
“source”  is  a  piece  of  process 
equipment.  Yet  the  issue  is  precisely 
how  to  define  "source,”  and  this  is  a 
matter  left  to  EPA’s  discretion. 

(8)  EPA  did  not  provide  the  factual 
basis  for  its  proposal,  as  mandated  by 
Section  307(d)(3)(A)  of  the  Act. 

EPA  does  not  believe  that  it  is 
required  to  follow  Section  307(d)  in  this 
rulemaking.  That  section  only  applies  to 
particular  types  of  EPA  actions,  of 
which  only  Section  307(d)(1)(B)  is 
relevant  here.  That  subsection  requires 
Section  307(d)  procedures  for  federal 
promulgation  of  a  SIP.  Here,  EPA  is 
modifying  regulations  codified  at  40  CFR 
Part  51,  which  are  minimum 
requirements  for  the  content  of  SIPs,  and 
not  promulgation  of  SIPs  themselves. 
Consequently,  these  rules  clearly  are  not 
subject  to  Section  307(d).  The 
construction  moratorium,  which  is  also 
the  subject  of  today’s  action,  is  codified 
at  40  CFR  Part  52,  but  it  is  a  generic 
rulemaking,  not  a  rulemaking  for  a 
particular  SIP,  and  so  is  not  subject  to 
Section  307(d)  either.® 

IV.  Conclusion 

By  today’s  action  EPA  is  modifying 
the  definition  of  “installation”  to  mean 
the  same  as  ’^building,  structure,  and 
facility,”  and  is  deleting  the  definition  of 
“reconstruction”  and  its  supporting 
definition  of  “fixed  capital  cost.”  These 
actions  apply  to  the  Offset  Ruling 
(codified  at  40  CFR  Part  51  Appendix  S), 
40  CFR  51.18(j)  (requirements  for  new 
source  review  in  nonattainment  areas), 
and  40  CFR  52.24  (the  construction 
moratorium).  They  will  have  the  effect 
of  defining  a  “source”  for  nonattainment 
purposes  as  in  essence  an  entire  plant, 
and  of  treating  reconstruction  and 
replacement  as  a  modification  to  an 
existing  source,  rather  than  as  a  new 
source. 


*  It  should  also  be  pointed  out  that  the  issue  of 
the  definition  of  “source”  in  nonattainment  areas 
has  been  before  the  pubiic  for  several  years.  EPA 
first  solicited  comments  on  its  definition  on  January 
16, 1979,  when  it  modified  the  Offset  Ruling.  See  44 
FR  3298.  Many  comments  were  received  at  that 
time.  On  September  5, 1979,  EPA  soiicited  further 
comments  on  this  issue,  when  it  proposed 
comprehensive  amendments  to  its  I^D  and 
nonattainment  regulations.  See  44  FR  51924. 
Accordingly,  even  if  Section  307(d)  were  applicable, 
the  commenters  have  had  adequate  opportunity  to 
raise  their  concerns  to  EPA  and  have  presented  no 
evidence  that  they  were  harmed  by  EPA’s  failure  to 
follow  precisely  the  ptocedures  set  out  in  that 
Section, 
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Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  action 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  These  rules  will  reduce 
regulatory  burdens  since  fewer  sources 
will  be  subject  to  NSR  andjhe 
construction  moratorium.  Since  the 
requirements  of  the  Clean  Air  Act  apply 
to  all  sources  defined  as  major,  EPA  did 
not  have  the  additional  flexibility  to 
alter  the  applicability  of  these 
requirements  to  any  small  entities  that 
meet  the  dehnition  of  major  source. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
“major”  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  reduces  the  coverage  of 
nonattainment  area  NSR  and  the 
construction  moratorium  and  so  lessens 
regulatory  burdens. 

This  action  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by  the 
Order.  Any  comments  from  0MB  to  EPA 
and  any  EPA  response  are  available  for 
public  inspection  at  the  Central  Docket 
Section,  U.S.  Environmental  Protection 
Agency,  West  Tower,  401  M  Street,  SW., 
Washington,  D.C.  20460  (Docket  A-81- 
14) 

Pursuant  to  5  U.S.C.  553(d)(1),  this 
action  is  being  made  immediately 
effective  because  it  relieves  a 
restriction. 

The  rules  being  promulgated  today  are 
nationally  applicable,  and  this  action  is 


based  upon  a  determination  of 
nationwide  scope  and  effect.  Under 
Section  307(b)(1)  of  the  Clean  Air  Act, 
judicial  review  may  only  be  sought  in 
th6  United  States  Circuit  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit.  Petitions  for  judicial  review 
must  be  Bled  on  or  before  December  14, 
1981.  , 

(Secs.  110(a)(2)(q,  172(b)(6).  173,  30i(a)  of  the 
Clean  Air  Act,  as  amended,  (42  U.S.C. 
7410(a)(2)(I),  7502(b)(6).  7503,  7601(a)):  sec. 
129(a)(1)  of  the  Clean  Air  Act  Amendments  of 
1977,  Pub.  L  No.  95-95, 91  Stat.  685  (August  7, 
1977)) 

Dated:  October  3, 1981. 

Anne  M.  Gorsuch, 

Administrator. 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION.  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

Appendix  S  [Amended] 

1.  Section  II,  Subsection  A  of  the 
Emissions  Offset  Interpretative  Ruling, 
40  CFR  Part  51  Appendix  S,  as  revised 
44  FR  3274  (January  16, 1979),  45  FR 
31307  (May  13, 1980),  45  FR  52741 
(August  7, 1980),  and  45  FR  59879 
(September  11, 1980)  is  amended  as 
follows: 

a.  By  changing  the  words  “Building, 
structure  or  facility”  at  the  beginning  of 
paragraph  2  to  read  “Building,  structure, 
facility  or  installation”; 


b.  By  removing  paragraph  3  and 
renumbering  the  succeeding  paragraphs 
accordingly;  and 

c.  By  removing  paragraphs  9  and  10 
and  renumbering  the  succeeding 
paragraphs  accordingly. 

f  51.18  [Amended] 

2.  Section  40  CFR  51.18(j)(l)  is 
amended  as  follows: 

a.  By  changing  the  words  “Building, 
structure  or  facility”  at  the  beginning  of 
paragraph  (j)(l)(ii)  to  read  “Building, 
structure,  facility  or  installation”; 

b.  By  removing  paragraph  (j)(l)(iii) 
and  renumbering  the  succeeding 
subparagraphs  accordingly;  and 

c.  By  removing  paragraphs  (j)(l)(ix) 
and  (x)  and  renumbering  the  succeeding 
subparagraphs  accordingly. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

§52.24  [Amended] 

3.  Section  40  CFR  52.24(f)  is  amended 
qs  follows: 

a.  By  changing  the  words  “Building, 
structure  or  facility”  at  the  beginning  of 
paragraph  (f)(2)  and  to  read  “Building, 
structure,  facility  or  installation”; 

b.  By  removing  paragraph  (f)(3)  and 
renumbering  the  succeeding 
subparagraphs  accordingly;  and 

c.  By  removing  paragraphs  (f)(9)  and 
(10)  and  renumbering  the  succeeding 
subparagraphs  accordingly. 
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